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RESTORATIVE JUSTICE AND PUNISHMENT

Christopher Marshall

What is the relationship between restorative justice and judicially imposed punishment? Are restorative mechanisms, such as apology and reparation, to be seen as alternatives to punishment? Or does punishment still have a role to play within a broadly restorative approach to criminal offending?

Restorative justice proponents are sometimes reluctant to concede a positive place for punishment. They do not want to legitimise the retributive assumptions and practices which undergird the current justice system. Society’s reliance on the violence of punishment needs to be challenged and changed, not justified or excused. 

Such caution is wise. Punishment does belong principally to the lexicon of retributive justice. According to retributivism, when a wrong has been done, justice requires punishment. The scales must be balanced. The offender must be made to suffer a commensurate amount of punitive pain to the pain he or she inflicted on the victim. Justice demands an equity of suffering.

Restorative justice, by contrast, is more interested in promoting healing and reconciliation than in measuring appropriate doses of punitive pain for particular crimes. What justice really demands is not the balancing of pain between victim and offender, but concerted action to overcome pain. It requires offenders to act in ways that will restore the dignity, autonomy and well-being of their victims, as well their own.

I concur fully with this relational way of understanding justice. But I am not convinced that legal punishment is fundamentally incompatible with restorative justice. In my book Beyond Retribution: A New Testament Vision for Justice, Crime and Punishment (Eerdmans, 2001), I suggest that there may be such a thing as “restorative punishment” (see pp.97-143). The argument is involved, but in brief it operates at two levels.

Punishment as the Pain of Taking Responsibility

At one level, I propose that we should broaden our notion of punishment to include the pain experienced by offenders in owning up to their wrongs and acting to put them right. In the retributive paradigm, punishment refers only to the pain that is externally imposed on the offender, such as imprisonment, fines, or community service, as a secondary “addition” to the criminal event itself. Such punishment is intended to hurt the criminal, though it usually does little to help the victim. 

But why limit punishment to what is done externally to the offender by the court? Why not include what happens to the offender when he or she is held genuinely accountable to the victim?

Arguably the most exquisite pain associated with criminal offending comes, not from incurring secondary penalties, but from facing up to one’s culpability for violating another human being and striving to remedy its consequences. We should not underestimate the shame and distress entailed for offenders in confronting the personal consequences of their actions, accepting responsibility for them, seeking reconciliation with those whom they have harmed, and working to restore the damage caused. The suffering entailed is often intense, sufficiently intense to qualify as a kind of inherent punishment. But it is a positive punishment, a punishment that promotes healing in the victim and renewal in the offender. 

Punishment as Symbol and Invitation

The second level relates to the imposition of secondary sanctions by the court. Given human nature, such sanctions will always be a necessary component in society’s effort to control or prevent criminal offending. But the moral legitimacy of such punishment does not lie primarily in its character as just retribution for wrongdoing. It lies in its dual function of symbolising the battle between good and evil in which the offender is embroiled, and in summoning moral transformation.

 On the one hand, punishment symbolises the corrupting impact of criminal activity on the community and on the wrongdoer’s own person. The emotional pain or material loss inflicted by the court is a kind of enacted parable of the moral and spiritual evil the offender has perpetrated. It externalises and dramatises the invisible indignity which the criminal has visited on others and on himself. At the same time, the punishment invites transformation. It seeks to awaken in the wrongdoer a recognition of their need for behavioural and moral change. It summons the offender to face the reality of the hurt he or she has caused and to strive to make amends. 

The goal of restorative punishment is not the discharging of the offender’s guilt through having endured sufficient pain, as in retributivism. The goal is the reformation of the offender, the healing of the victim and the repair of relationships. 

Rethinking Methods of Punishment 

This understanding of punishment requires us to develop modes of punishment that focus on restoration rather than simply on more effective pain-delivery. In devising such punishments certain considerations should be uppermost. 

Does the punishment express, clarify and publicly declare that the offender’s behaviour was wrong? Does it include the opportunity for the offender to clarify and acknowledge his or her moral responsibility for the crime and its impact? Does it involve reparation to the victim and the opportunity, should the victim concur, for reconciliation and forgiveness? 

Does it entail the wrongdoer rendering service to the victim or to others in the community? Does it contribute in some way to remedying the social context which helped spawn the crime and the criminal? Does it provide for the eventual re-integration of the offender in the community, and include ways of symbolising his or her reacceptance into the community that are as powerful and effective as the current rituals that symbolise the condemnation and exclusion of offenders? 

Does it, in short, minimise the dangers always inherent in the deliberate infliction of pain and maximise the potential for restoration and new life?

